SETTLEMENT AGREEMENT AND MUTUAL RELEASE OF CLAIMS

This Settlement Agreement and Mutual Release of Claims (“Agreement™) is entered
into between Northern California River Watch (“River Watch™) and Sanitary District #5 of
Marin County (“District™), (collectively “the Parties™) as of the last date executed below (the
“Effective Date™),with respect to the following facts and objectives.

RECITALS

A. River Watch is a 501(c)(3) non-profit public benefit corporation organized
under the laws of the State of California, dedicated to the protection, enhancement and
restoration of the rivers, creeks, streams, tributaries and groundwater of Northern California;

B. The District is a county sanitation district organized under Division 5 of the
California Health & Safety Code, § 4700 et seq.. The District operates under a National
Pollution Discharge Elimination System (“NPDES”) Permit issued pursuant to State order.

C. On January 27, 2009, River watch provided the District with a Notice of
Violations and Intent to File Suit (“60 Day Notice Letter”) under Section 505 of the Federal
Water Pollution Control Act (“Clean Water Act™), 33 U.S.C. § 1365, a copy of which is
attached hereto as Exhibit A.

D. On March 25, 2009, the Parties met for an initial settlement conference.
Subsequent to that meeting, documents were produced in response to a request from River
Watch and settlement negotiations between the Parties followed.

E. River Watch and the District, through their authorized representatives and
without either adjudication of River Watch’s claims as set forth in the 60 Day Notice Letter
or admission by the District of any alleged violation or other wrongdoing, have chosen to
resolve in full River Watch’s allegations against the District as set forth in the 60 Day Notice
- Letter with respect to the facilities owned and/or operated by the District. In mutual
consideration for the resolution of River Watch’s allegations, the Parties agree to the
following:

AGREEMENT

L INVESTIGATION OF COLLECTION SYSTEM SEGMENTS NOT
PREVIOUSLY TELEVISED

A. Within two years from the Effective Date of this Agreement, the District shall

install manholes or cleanouts every 300 feet or at points which would best enable video
access in gravity lines which were not televised due to difficult access.
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B Within three years from the Effective Date of this Agreement, the District shall
complete video inspection of lines previously not televised due to difficult access.

C. Within one year from the Effective Date of this Agreement, the District shall
develop a program for spot checking force main lines by exposing segments to outside
inspection, and measuring the thickness of the exposed section as an indication of the degree
of corrosion and likelihood of leakage. Scheduling inspections shall be based on the age and
composition of the lines and areas where surface overflows have occurred.

D. Within three years from the Effective Date of this Agreement, the District shall
complete inspection of the force mains in the District’s system and schedule repair or
replacement in the District’s Capital Improvement and Spot Repair Program, as the need is
indicated by results of the inspections.

The following exceptions apply to Paragraphs C and D above:

1. Force main lines of less than 400 feet may be televised for the degree
of corrosion. If corrosion is revealed via TV, the line would then be exposed and
inspected.

i. Force main lines composed of welded polyethylene pipe will be

inspected once every twenty (20) years, except for such lines in segments of the
collection system which have experienced sewage surface overflows, high inflow and
infiltration (I/I) or other indications of structural damage. Lines with indications of
structural damage will be scheduled for inspection at the same priority as older lines
composed of less durable materials.

IL. IMPROVEMENT OF LATERAL INSPECTION ORDINAN CES

Within one year from the Effective Date of this Agreement the District shall develop
a proposal for amending its Ordinance No. 70-01and the City of Belvedere’s Buildings and
Construction Code to include the following provisions:

A. The elimination of the authority of the City or District Manager to waive the
video inspection requirement in their respective ordinances.

B The development of a voluntary program for the inspection, and
repair/replacement if needed, of sewer laterals, coordinated with the rehabilitation of the
trunk line to which the lateral is attached. The City or District shall negotiate reduced group
rates for lateral inspections and repairs with the contractor rehabilitating the trunk line. The
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Tamalpais Community Services District has implemented an effective program which can
serve as a model.

1. The proposal for the above amendments to the District’s Ordinance No.
70-01and the City of Belvedere’s Buildings and Construction Code, and any related
public workshop materials, shall be provided to River Watch for review and comment
prior to conducting any public workshops. River Watch shall return any comments it
may have in writing within twenty-one (21) days of submittal by the District.

ii. The District shall conduct at least one public workshop in the District
regarding the proposed amendments to the District and City Ordinances in order to
receive public input and comment.

iii.  After receiving public input and comment, the District shall present a
final proposal to the District Board and Belvedere City Council for their consideration
and adoption, along with any public comment and staff response, for the Board’s and
City Council’s consideration at publicly held meetings.

III. SPILL REPORTING AND RESPONSE

Within one year from the Effective Date of this Agreement, the District shall amend
its Sewer Overflow Response Manual to require the following information to be included in
the record of every sewage system overflow:

A. In order to better track hot spots, i.¢. sections of the District’s collection system
where repeated SSOs have occurred, and to better estimate the duration and volume of SSOs,
the District staff person receiving the call reporting the incident shall record the name,
address and phone number of the person reporting the incident. The staff person shall ask
the caller about the duration of the observed problem and knowledge of any history of prior
problems in the same area. The caller’s responses shall be recorded and preserved in the
record of the incident. '

B. The service crews shall record the following additional information: (a) the
information relied upon to estimate the start-time of the spill, including information provided
by the person reporting the incident, (b) the method used to estimate the volume of the spill,
(c) a description of the terrain surrounding the point of discharge, including the gradient,
direction of flow and location of storm drains and any other drainage channels in the area,
(d) measures taken to repair the system and remediate the damage, including cleaning
protocols and whether any chemicals were released in the course of clean-up.
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IV. ODOR CONTROL

Within one year from the Effective Date of this Agreement, the District shall develop
and implement a program for additional odor control measures at the Sanitary District No.
5 treatment plant and associated collection system. TheDistrict’s odor control program shall
include the mapping of the physical addresses of the residents who have experienced odor
problems in relation to the treatment plant, lift stations, topography and prevailing wind
patterns. The District shall conduct an investigation based on the mapping information to
determine if odors are escaping from the collection system or lift stations in response to surge
flows or pump cycles. The District shall provide its odor control program for review and
comment by River Watch. River Watch shall return any comments it may have in writing
within twenty-one (21) days of submittal by the District.

V. ATTORNEYS’ FEES AND COSTS

Within thirty (30) days of the Effective Date of this Agreement, the District shall pay
River Watch the sum of Seventeen Thousand Dollars ($17,000.00) in full satisfaction of all
claims by River Watch for attorneys’ fees and costs incurred in this matter, and for any fees
associated with enforcement and monitoring of this Agreement, including all time spent by
River Watch reviewing reports and studies required under this Agreement, reviewing study
protocols, consulting with experts and all additional activities necessary to monitor
compliance with this Agreement. Only actions taken by River Watch to enforce this
Agreement by arbitration will be subject to additional fees, pursuant to Section VIII,
ENFORCEMENT, of this Agreement. Payment is to be made payable to ‘Northern
California River Watch’.

VL. SETTLEMENT AND RELEASE OF CLAIMS

Upon the Effective Date of this Agreement, River Watch, on behalf of itself, its
officers, members, agents, sUCcessors and assigns, and any other person acting under its
direction and control with respect to this matter, agrees that itreleases and forever discharges
the District, its officials, officers, employees, agents, sSuccessors and assigns, and any other
person acting on the District’s behalf, from all claims, liabilities, or causes of action, known
or unknown, arising from or connected with the wastewater collection, treatment, and
discharge activities referred to, or which could have been referred to, in the 60 Day Notice
Letter (see Exhibit A), including without limitation, any and ali claims for violations of the
District’s NPDES Permit, of administrative orders or directives of the Regional Water
Quality Control Board, of the Clean Water Act, the Porter Cologne Act, or any other federal
or state law, and of any local law, ordinance or regulation governing such activities, which
occurred at any time up to and including the Effective Date of this Agreement and that may
occur within the period of seven (7) years thereafter.
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VII. FORCE MAJEURE

A. Separate from, and in addition to any other limitations on the District’s
obligations under this Agreement, the District’s obligation to comply with one or more of the
provisions of this Agreement shall be deferred to the extent and for the duration that the
delay in compliance is caused by an event or circumstance beyond the reasonable control of
the District or any entity controlled by the District, including its contractors, and which event
or circumstance could not have been reasonably foreseen and prevented by the exercise of
due diligence by the District. Delays due to unanticipated or increased costs or expenses
associated with the completion of any work or activity under this Agreement, changed
financial circumstances, or the District's failure to make timely and bona fide applications
and to exercise diligent efforts to obtain permits, or normal inclement weather shall not, in
any event, be considered to be circumstances beyond the District's control.

B. If any event or circumstance occurs which causes or may cause a delay in the
District's compliance with any provision of this Agreement and the District seeks relief as
set forth in Paragraph VII above, the District shall comply with the following provisions:

i. The District shall provide written notice to River Watch within thirty
(30) days of the date that the District first knew of the event or circumstance or should
have known of the event or circumstance by the exercise of due diligence.

ii. The District's notice shall specifically refer to this section of this
Agreement and describe the anticipated length of time the delay may persist, the cause
or causes of the delay, the measures taken or to be taken by the District to prevent or
minimize the delay, the schedule by which the measures will be implemented, and the
anticipated date of compliance. The District shall adopt all reasonable measures to
avoid and minimize such delays.

iii.  IfRiver Watch disagrees with the District’s notice, the Parties shail
meet and confer in good faith to determine whether the Parties concur that the delay
was or is impossible to avoid, despite the good faith efforts of the District.

VIII. ENFORCEMENT

A.  The Parties covenant and agree that, if either Party determines the other is in
violation of one or more terms of this Agreement, they shall provide notice to the other in
writing of what actions or inactions they deem to be in violation of this Agreement. Within
thirty (30) days of receipt of such notice, the Party receiving the notice shall respond to the
notice in writing. If the Parties still dispute compliance with this Agreement, within an
additional thirty (30) days, the Parties will meet and confer in a good faith attempt to resolve
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their dispute. If the Parties cannot informally resolve the dispute, they will enter into
binding arbitration, conducted by an arbitrator agreed upon by both Parties. Either Party may
request that the presiding judge of the Marin County Superior Court may select an arbitrator
ifthe Parties cannot reach an agreement. The arbitration shall be binding and not subject to
appeal. The arbitration shall be conducted in accordance with the arbitration rules and
procedures of JAMS/ENDISPUTE or other conventional rules agreed to by the Parties. The
arbitrator shall be empowered to determine a prevailing party and award payment of
reasonable attorneys’ fees and costs to that party. To the extent there are multiple issues with
a different prevailing party for one or more issues, the arbitrator may take those facts into
account in terms of an award for fees and costs.

B. If River Watch asserts the District is in violation of this Agreement and the
District corrects the action or inaction within sixty (60) days of notice from River Watch, no
further enforcement action under the terms of this Agreement shall be taken by either party.

C. The District shall provide River Watch with timely notice and documentation
of the completion of any tasks required by this Agreement.

IX. GENERAL PROVISIONS

A.  Notice

Unless otherwise provided herein or until the Parties otherwise agree in writing, all
communications and notice between the Parties regarding this Agreement shall be through

the following addresses:

Sanitary District No. 5 Of Marin County: Northern California River Watch:

2001 Paradise Drive 500 North Main Street, Suite 110,
P.O. Box 227 Sebastopol, CA 95472.

Tel. (415) 435-1501 Tel. 707- 824- 4372

with copy to: with copy to:

Riley F. Hurd, 1II, Esquire Jerry Bernhaut, Esquire
Ragghianti Freitas LLP P.0O. Box 2101

874 Fourth St. Suite D El Cerrito, CA 94530

San Rafael, CA 94901 Tel. 510-528-8645

Tel. 415-453-9433
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B. Entire Agreement.

This Agreement constitutes the entire agreement between the Parties. It is expressly
understood and agreed that this Agreement may not be altered, amended, modified or
otherwise changed in any respect whatsoever except by a writing duly executed by authorized
representatives of the Parties hereto. The Parties hereby agree and acknowledge that they
will make no claim at any time or place that this Agreement has been orally altered or
modified or otherwise changed by oral communication of any kind or character. This
Agreement shall supersede all previous agrecments whether written or oral, that may have
been reached between the Parties in connection with this matter, and provides the sole
remedy from any party to any other party regarding this matter.

C. No Factual or I.egal Mistake.

This Agreement shall not be subject to attack on the ground that any or all of the legal
theories or factual assumptions used for negotiating purposes are for any reason inaccurate
or inappropriate. The Parties acknowledge they entered into this Agreement solely based
on their own independent investigation of the facts and circumstances material to this
Agreement and not in any manner or to any degree based on any statement or omission by
other parties and or their respective counsel.

D. Voluntary.

This Agreement is entered into by each party freely and voluntarily. Each of the
Parties has had the benefit of advice of counsel of their choice in the negotiating, drafting and
executing of this Agreement and the language in all parts of this Agreement is the product
of the efforts of all counsel. Accordingly, neither the entire Agreement nor any provision in
it shall be deemed to have been proposed or drafted by a party or construed against any Party.

E. Governing [ aw; Severable Enforceability.

This Agreement shall be governed, interpreted, construed and enforced in accordance
with the laws of the State of California applicable to agreements executed and wholly
performed within said State. Should any provision of this Agreement be held invalid or
illegal, such illegality shall not invalidate the whole of this Agreement, but rather, the
Agreement shall be construed as if it did not contain the illegal part, and the rights and
obligations of the Parties shall be construed and enforced accordingly.
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F.  Authority.

Each party respectively represents and warrants to each other party that the
undersigned representative for such party has full and complete aunthority to execute this
Agreement and bind said party to the terms hereof.

G. Counterparts.

This Agreement may be executed by facsimile and in counterparts, and each

counterpart shall be considered an original, and all of which, taken together shall constitute
one and the same instrument. :

SO AGREED:

Dated: ' Nort California RiveryWatch
S %001 ~ :
i Y
' v Board(f}fesidcnt v (/

Dated: 4 wy 11, 200G Sanitary District #5 Of Marin County
By:- f? / ZZA

District Manager

APPROVED AS TO FORM:

Dated:

Jerry Bernhaut, Esquire
Attomey for Northern California River Watch

puct:_8]12[09 oy 5 ok 57

Riley ¥. Hurd III, Esquire
Attorney for Sanitary District #5 Of Marin County
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EXHIBIT A





